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AN EXAMINATION OF RECENT TAXATION AMENDMENTS, CORPORATE 
LAW REFORMS AND QUEENSLAND LEGISLATIVE REFORMS AFFECTING 
NONPROFIT ORGANISATIONS 
 
INTRODUCTION 
 
This year holds much for not for profit organisations, perhaps too much. Against a background of 
changing patterns of government funding, increased competition for philanthropic donations, 
greater client and community expectations, there are some solid taxation and corporate reforms 
being proposed.  
 
There is a tax amendment bill which will be debated. The Government has promised to outline its 
plan for the reform of the taxation system sometime this year. The plans appear to go beyond the 
mere introduction of some sort of goods and services tax to reform of the whole taxation system 
including fiscal relations with the States. Not for profit organisations will find their taxation 
environment will change. Governments are reluctant to permit exemptions to a GST style 
arrangements. GST trade offs such as reduced income tax rates and abolishing indirect taxes are 
useless to nonprofit organisations, as many are already exempt from such imposts.  
Administrative changes to tax collections may also have an impact. If the government decides to 
make an individual PAYE taxpayer return optional in exchange for no or standard deductions, 
this may have an effect on fundraising. The FBT and salary packaging schemes that not for profit 
organisations use will be under intense scrutiny. A regionalisation of the ATO along the 
successful model of the ASC would see discrete areas such as not for profit exemptions being 
centralised in one regional office for the whole of Australia. For example the Tasmanian ASC 
Office has the responsibility for much work in respect of corporate charities and not for profit 
companies. 
 
On the corporate law front, there are a number of reform initiatives. The Company Law Review 
Bill is due to be debated early in 1998 with possible implementation by late 1998. The Corporate 
Law Economic Reform Program also has six papers, some of which will directly effect not only 
companies limited by guarantee, but also state incorporated not for profit organisations. 
 
In Queensland, there are proposed amendments to the Associations Incorporation Act, new 
regulations for the Collections Act and the implementation of the Co operatives Act. The Prime 
Minister has also begun a determined effort to stimulate corporate philanthropy in Australia 
which will unfold in the coming year. 
 
RECENT TAXATION AMENDMENTS AND PROPOSALS 
 
Immediately prior to the Federal election in November 1995, the ATO drew to the attention of 
the Labor Government certain tax avoidance strategies which enabled high wealth individuals to 
enjoy lavish lifestyles, while paying little or  no tax. In February, 1996 the Labor Treasurer 
forecast changes to the taxation regime to prevent the abuse of Australian charitable trusts and 
overseas organisations to disguise benefits provided by family trusts to family members. 
However, the Government stated, 
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Α... these are not techniques which are practised by the overwhelming majority of trusts 
operated by and for Australians. Trusts provide an appropriate structure to meet a range 
of legitimate needs as for charities, educational and non-profit organisations, deceased 
estates, a variety of family purposes, and for solicitors and other professionals. The 
Government will not interfere with these arrangements. The Government undertakes that 
the measures it will adopt will ensure that activities not involving tax avoidance are not 
adversely affected.≅1
 
  
On the Budget night 1996, the newly elected Treasurer in a press release included not only the 
taxation reform of trusts, but the removal >of the tax exempt status for certain organisations 
located overseas, irrespective of whether they are subject to tax in their home country=.2
 
 The 
Treasurer further announced that  
Αthe measure will not impact on any entity which is a resident for Australian tax 
purposes= and the government would consult widely to >ensure that bona fide charitable 
organisations= are not detrimentally affected≅.3
 
  
In February, 1997 the exposure draft legislation  was released by the Treasurer and attracted 
many criticisms.4
 
 4).  After comments on this draft, amended provisions were introduced into 
Federal Parliament on 26 June 1997 as part of Taxation Laws Amendment Bill (No. 4) 1997. The 
Bill contained some concessions to nonprofit organisations after robust criticism of the exposure 
draft. To complicate matters the Bill s amendments are cast terms of the 1936 Income Tax 
Assessment Act whereas the 1997 Income Tax Assessment Act came into force on the 1 July 
1997 which includes the substantive sections to be amended. The amendments were passed on 
the 21 November, 1997. On the 4 December, 1997 the Taxation Law Amendment Bill (No. 7) 
1997 was introduced into Parliament to ensure that the rewrite of the income tax law (1997 Act) 
reflects the changes made to the old Act (1936 Act) by Taxation Law Amendment Act (No.4) 
1997. It is due for further consideration in March 1998. 
The 1997 Amendments 
 
The amendments to the exemption of nonprofit organisations from income tax fall into two 
categories which are considered in turn. One set of  provisions concern nonprofit organisations 
generally;  the other is concerned with  public charitable funds under Division 50-5 item 1.5  
(formerly s 23(j)) which are testamentary trusts or foundations.   
                                                 
1 Treasurer=s Press Release 11 Feb., 1996. 
2 Treasurer=s Press Release No 74, 20 August, 1996. 
3 Id. 
4 Taxation of Charitable Trusts and the Removal of Tax Exemption for Certain Organisations Located 
Offshore - Exposure Draft Legislation, February 1997, Released by the Treasurer. 
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The exposure draft required exempt organisations be >located= in Australia and undertake their 
work >solely in Australia= which would have led to bona fide nonprofit organisations being 
restricted unnecessarily in their activities. The amending Act relaxed these requirements and 
provides a sensible compromise. 
 
To maintain exemption from income tax under the proposed draft legislation, an organisation will 
have to satisfy one of the following four requirements in addition to those already required, 
namely: 
 
1. The organisation has a physical presence in Australia and that Australian body incurs its 
 expenditure and pursues its objectives principally in Australia; or 
2. The organisation is an institution mentioned in a table in sec 78(4) (now Division 30); or 
3. The organisation is a prescribed institution which is located outside Australia and is exempt 
from income tax in its country of residence; or 
4. The organisation is a prescribed charitable or religious institution that has a physical presence 
in Australia, but which incurs its expenditure and pursues its objects principally outside 
Australia. 
 
These four revised requirements mitigate many of the objections raised in the discussion of the 
initial exposure draft. It is now unlikely that the bona fide operations of the majority of tax 
exempt organisations will be significantly affected by the proposed amendments.  
 
First Requirement - Concessions made 
 
>Physical presence= 
 
The initial exposure draft required organisations to be >located= in Australia and work >solely= 
in Australia. The memorandum accompanying the Bill notes that by using the phrase >a physical 
presence= it is intended to broadly include an organisation operating through a division, sub-
division or the like in Australia.  It is immaterial whether it has its central management and 
control or principal place of residence in Australia. Further, the physical presence requirement 
will not be satisfied where an organisation operates through a bare agent in Australia. The Act 
also moves from requiring the organisation to pursue its objects >solely= to >principally= in 
Australia. This will provide comfort to the vast majority of non-profit associations that may 
legitimately be involved in ancillary overseas activities such as competitions, religious missions, 
conferences, tours and studies.  
 
>Incurs expenditure principally in Australia= 
 
Further comfort can be drawn from section 23AAAA which excludes from the expenditure test, 
the distributions by the organisation of money or property received as >gifts= or by way of 
government grant.  These amounts will be disregarded in determining whether an organisation 
incurs its expenditure principally in Australia.  
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Second Requirement - slight change 
 
Organisations referred to in section 78(4) (now Division 30-8) are to be exempt from income tax. 
There have been some minor drafting alterations to ensure there is no confusion as to the class of 
section 78(4) organisations which are included. The word >institution= is used instead the section 
78(4) term >fund, authority or institution=. It may be open to interpretation that those 
organisations which are not institutions, but rather funds and authorities cannot take advantage of 
this limb. For example, in table 1 of section 78(4), item 1.1.1 is >a public hospital= which would 
probably be an institution, but item 1.1.4 is expressed as >a public authority engaged in research 
into the causes, prevention or cure of disease in human beings, animals or plant= which may not 
be an Αinstitution≅. 
 
Third Requirement - no change 
 
The government may declare an overseas resident organisation which is exempt from income 
taxation in that country to be exempt also in Australia. The use of the term >located= will have a 
much narrower meaning than >physical presence= mentioned elsewhere in the amendments. 
Obtaining the grant of the exemption may also prove to be difficult as the explanatory 
memorandum hints that Parliament will fully scrutinise such exemptions, rather than being an 
administrative formality.  
 
Fourth Requirement - a new sensible addition 
 
This alternative requirement has been added to the amendments and did not appear in the 
exposure draft.  It permits an exemption to be granted by regulation for particular >charitable or 
religious= organisations having a >physical presence= in Australia, but which >incur expenditure 
and pursues objects principally outside Australia= This will permit exemption of bona fide 
nonprofit organisations that for various reasons do not fall within the first three exemptions, but 
would not be involved in the tax avoidance mischief.  While this provides a limited safety valve, 
it could still be further improved.  The limb restricts the exemption to >charitable or religious= 
organisations and there seems little cogent reason to exclude scientific and public educational 
institutions which are also mentioned in section 23(e).  Each exemption by regulation will be 
granted on a case by case basis so there is no guarantee an organisation will be granted an 
exemption. The administrative requirements for such exemption should be effective, but not 
onerous or expensive for non-profit organisations.  Similar discretions such as adding specific 
organisations to donation deductibility tables in section 78(4) have been exercised very sparingly 
over the last decade. It is likely that it will be a very time consuming and difficult task for an 
organisation to obtain a favourable exercise of the discretion. 
 
Public Hospitals 
 
Division 50-30 (formerly section 23(ea)) exempts public and nonprofit hospitals from income 
tax.  The amendments add the qualification of one of the first three further requirements outlined 
above if the entity wishes to maintain its exemption from 1 July 1997.  The fourth requirement is 
not available. Again there appears to be no cogent reason why this safety valve option should not 
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be provided for bona fide hospitals. 
 
Trade Unions and Employer Associations 
 
Trades union and employer associations= exemption in Division 50-15 (formerly section 23(f)) is 
proposed to only be available to such organisations if they are located in Australia and pursue 
their objectives principally in Australia. The use of the term >located= rather than mere >physical 
presence= will require the organisation to have a separate centre of operation in Australia. 
 
Sports, Arts and Community Services 
 
Division 50 sub division 10, 20 and 45 (formerly section 23(g)) exempts the income of sport, 
racing, music, art, science, literature, and community service organisations as well as friendly 
societies from income tax. The first three additional requirements identified previously also apply 
to these organisations. This will relieve many sporting bodies of the fear of losing their income 
tax exemption status due to competition in international sporting events.  It is again unfortunate 
the amendments do not include the new fourth requirement safety valve to permit exemption of 
prescribed Australian organisations. 
 
Public University or Hospital=s Research Funds 
 
A research fund established for the purpose of enabling scientific research to be conducted 
principally in Australia by or in conjunction with a public hospital or university will be exempt 
from income tax. Further, a scientific research fund that is referred to in section 78(4) or (5) (now 
Division 30) will also be exempt. Again, the Bill has mitigated the uncompromising language of 
the exposure draft which mandated that all work and distributions were to be solely located in 
Australia. 
 
The amendment of charitable funds taxation exemption 
 
Former Division 50 -5 item 1.5 (formerly s 23(j)) permits public charitable funds established by 
will or trust deed to be exempt from income tax. The intent is to prevent these organisations 
making distributions overseas which are to the benefit of the controllers of the charitable trust or 
donors. New eligibility criteria are mandated and if a charitable trust does not comply, then its 
exemption from income tax will be lost entirely and permanently. This is in contrast to Division 
50 tax exempt organisations which would lose exemption only for the applicable income year. 
 
Section 23(j)(ii) is amended to delete a fund established by an >instrument of trust= and solely 
apply to >a fund established by will before 1 July 1997.=  As a result, testamentary public 
charitable trusts established before 1 July 1997 will retain their tax exempt status, no matter 
where they are located or where they make distributions. This is a concession on the exposure 
draft apparently because of the expense and difficulties in amending testamentary trust deeds. 
Different provisions apply for testamentary trusts that receive new property on or after 1 July 
1997. Wills that have already created public charitable trusts will be required to be notionally 
split into two trusts if they receive new property. 
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 Section 23AAAB makes further amendments to the administration of such testamentary trusts.  
If a pre- 1 July 1997 trust receives property, other than for valuable consideration, then the 
section requires that two separate notional trusts be created. Separate accounting records will be 
required for each trust. Testamentary assets established after 1 July 1997 will lose their tax 
exempt status unless they otherwise comply with subsection 23(j)(iia) which is discussed below. 
 
All other charitable trusts will be subject to the proposed new subsection 23(j)(iia) which will 
exempt from taxation a fund established by will or trust for a public charitable purpose if, 
 
 ∃   the trust is established in Australia; 
 
AND 
 
∃ the fund or trust undertakes and has at all times since 1 July 1997 incurred its expenditure 
principally in Australia and pursued its charitable objects solely in Australia;  
OR 
Χ is a fund referred to in section 78(4) or (5);  
OR 
Χ the fund or trust has at all times since 1 July, 1997,  (to the best of the Trustee=s knowledge) 
∃   distributed solely to institutions located in Australia and incurred expenditure 
principally in Australia and pursued its objects solely in Australia;  
OR 
Χ been a charitable fund, foundation or institution which is referred to a section 
78(4) table or a section 78(5) ancillary fund. 
 
 
The exposure draft contemplated that any disbursements to an organisation which did not 
>solely= carry out its work in Australia would result in the permanent revocation of the trust=s 
taxation exemption.  Such investigations by a diligent trustee  would have been difficult and 
expensive. The amendments have met the situation by requiring trustees to vet the receivers of 
distributions to >the best of the trustee=s knowledge=. The amendments could have gone further 
by excusing trustees who rely on certificates of compliance provided by donees. Serious 
consideration ought also to be given to permitting the Tax Office to excuse minor breaches of the 
overseas distribution constraint or donees pursuing objects solely in Australia rule which might 
otherwise result in permanent loss of the tax exemption. 
 
Section 23AAAA(3) requires that distributions received by way of gift or government grant be 
disregarded in deciding whether a s 23(j)(iia) trust has complied with the nondistribution 
constraint on passing funds to >overseas= organisations. The charitable trust provisions apply 
from 1 July 1997. 
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Exempt Sporting Club Taxation Ruling 
 
Just days after Taxation Amendment Bill (no.4) 1997 was passed and the day before Taxation 
Amendment Bill (no.7) 1997 was introduced into Parliament, the ATO released its final version 
of a taxation ruling on exempt sporting clubs.5
 
 It is unfortunate that the ruling does not appear to 
accommodate the amendments to the law as discussed above, and thus care should be taken in 
relying on the ruling. 
The ruling=s focus is on the meaning of "encouragement of a game or sport≅. The ruling notes 
that Αencouragement≅ means “stimulation by assistance”. Encouragement can occur directly by a 
club through forming, entering teams and competitors in competitions, co-ordinating activities 
and organising tournaments, improving the abilities of players, trainers and coaches, providing 
facilities for the activities or encouraging participation. The ruling also notes that this may occur 
through indirect means such as marketing or facilitating research and development. It is worth 
noting that the Αencouragement of a game or sport≅ must be the dominant activity. 
 
The ATO has in the ruling tried to draw the line between games and sports and Αendeavours.≅  
The activities of philately, numismatist, body building, train modelling and car owner clubs will 
generally not qualify, as they are endeavours. There is a long list of games and sports included in 
the ruling which will normally be regarded as falling within the definition. Although rules and 
competition are not essential to a game or sport, the ATO regards them as excellent indicators 
where the activity is not obviously a sport or game. For example, dancing in itself may not be a 
game or sport, but if it is competitive ballroom dancing, then the result may be different. It is 
interesting to note that games will include card games such as bridge, but not playing gaming or 
gambling machines. 
 
The Commissioner has had little recent luck in the reported cases about whether sporting clubs 
operating large poker machine facilities are taxable. In both the Tweed Heads Bowls case6 and 
Terranora Country Club7 the ATO was unsuccessful. However, the recent St Mary=s Rugby 
League case did offer just a glimmer of sunshine for the ATO.8
 
 They quote the glimmer in full 
and it may well be the Federal Court starting to draw the line in the sand. There was some 
suggestion in the evidence that the club was accumulating funds to build a football oval or 
perhaps a motel development. The court noted that if in fact is was the intention of the club to 
proceed with the building of a motel, then the conclusion that the club was established for the 
purpose of a sport Αwould become progressively more difficult to arrive at.≅ 
 
                                                 
5 TR 97/22. 
6 Re Tweed Heads Bowls Club v FCT 92 ATC 2087. 
7 Terranora Lakes Country Club Limited v FCT 93 ATC 4078. 
8 St Mary=s Rugby League Club Limited v FCT 97 ATC 4528. 
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Conclusion 
 
Keeping abreast of the taxation changes will continue to be an issue for not for profit 
organisations in 1998. The development of new taxation policy and possibly new ATO 
administrative procedures will provide the greatest challenge to the sector as a whole. Other 
sectors are already advanced in their preparations to respond to the policies when they are 
released later this year. Apart from ACOSS being concerned with the overall tax debate (as 
distinct from nonprofit entity taxation issues) there appears to be little visible preparation. 
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THE COMPANY LAW REVIEW BILL 1997 
 
This Bill began its life as the Second Corporate Law Simplification Bill under the Labor 
Government in 1996. It was sent to the Parliamentary Joint Committee on Corporations and 
Securities for scrutiny and the new Government formally responded to the report in November 
1997. The Bill was revised, renamed the Corporate Law Review Bill 1997 and introduced into 
Parliament on the 3 December 1997. It contains a number of reforms in various areas and is 
linked to consequential amendments to the Income Tax Amendment Act 1997. The Bill replaces 
about 95,000 words of the Corporations Law with about 54,000 new pearls of wisdom using the 
simplification drafting techniques. It is scheduled for debate by Parliament in the March 1998 
sittings and is expected to come into force in the last quarter of 1998.9
 
 
The Company Law Review Bill rewrites and reforms the provisions of the Corporations Law 
concerning: 
 
- Administration, forming and conversion of companies; 
- Meetings; 
- Share capital; 
- Financial reporting; 
- Annual returns; and 
- Defunct companies. 
 
Many of  these reforms will touch the way companies limited by guarantee or guarantee and 
shares operate, the main entities for nonprofit activity under the Corporations Law. The company 
limited by guarantee and shares structure will not be available in the future and the provisions 
governing the licence to omit the word Αlimited≅ from the formal name of a nonprofit 
corporation will alter. The bulk of the proposed reforms will interest company secretaries as there 
is considerable streamlining of ASC procedures, forms and meeting notice provisions. There may 
be some consequential effects for trade unions, incorporated associations and letters patent 
organisations. The Bill and its commentary are available on the Federal Treasury Internet World 
Wide Web site under ΑPublications - Business Law≅.10
 
 
Administration, forming and converting companies 
 
The Bill seeks to streamline the registration of proprietary companies with the process being 
completed through the filing of one form. Companies limited by guarantee (being public 
companies) will still be required to file a copy of their constitution at the time of incorporation. 
Whereas the constitution previously consisted of two documents - the memorandum and the 
articles, these will in future be combined into one document. Further, a company limited by 
                                                 
9 This may be a bold and foolish prediction given the state of the Senate and a possible 
federal election. 
10 <http://www.treasury.gov.au/>. 
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guarantee need only have 1 member, rather than the 5 subscribers previously required. 
 
The Bill also tackles the issue of name licences for companies limited by guarantee. Section 383 
permitted a wide range of companies limited by guarantee to seek a licence to dispense with the 
use of Αlimited≅.11
 
 The new section restricts a licence to: 
(a) companies pursuing Αcharitable purposes only≅ and applying its income in promoting those 
purposes; 
(b) prohibits the company making distributions to its members and paying fees to its director; and 
(c) requires the directors to approve all other payments the company makes to directors. 
 
The explanatory memorandum on the proposed section states: 
 
 Α >Charitable= is to be given its ordinary meaning. Existing companies with licences to 
omit the word >Limited= from their name will not be affected by this change.≅12
 
  
It is difficult to predict what the Αordinary≅ definition of charity is, when it is a term shunned by 
those who work in the sector and not used in current parlance.  How the ASC will interpret the 
meaning of charity and whether a court will agree with it, are not known yet. The previous 
definition in section 383 of the Corporations Law consisted of companies: 
 
Αformed for the purpose of providing recreation or amusement or promoting commerce, 
industry, art, science, religion, charity, patriotism, pension or superannuation schemes or 
any other object useful to the community;≅ 
 
The last time such a device was used in Australia, it resulted in some high level litigation. In 
1928 the federal estate duty legislation had granted exemptions in favour of gifts for Αcharitable≅ 
purposes. The High Court limited the words to Αactivities for the relief of poverty of the needy or 
underprivileged≅, their popular, rather than wider Αlegal≅ meaning. The court gathered this 
interpretation from the intention of Parliament in passing the Bill. This was overturned by an 
appeal to the Privy Council who took the view that the word  Αcharity≅ was to have its legal 
meaning and this was far wider than the intended popular meaning.13
 
  
The more recent Public Benevolent Institution definitional case of  RSPCA v FCT14
                                                 
11 For a discussion on the provisions of the Second Simplification Bill on this issue refer, 
 M.McGregor-Lowndes & K. Levy, Name Licences: The Company Name You Have When You 
are Not Having A Commercial Company Name, 1996 4 Current Commercial Law 12. 
 where 
12 Explanatory Memorandum at para 8.40. 
13 Chesterman v FCT (1926) AC 128. 
14 (1992) 92 ATC 4,411. 
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several judges were happy to equate Αpublic charity≅ with Αpublic benevolent institution≅ in the 
popular sense of those words, still insisted on the legal definition. The Industry Commission 
report into Charitable Organisations dropped any reference to the word Αcharity≅ in all but the 
report title because of the legal and community difficulties with the word.15
 
  
Practically, much will depend on a forthcoming ASC policy statement on how this definition of 
Αcharity≅ is to be conceptualised. Then it may be scrutinised by the courts. In any case, if you are 
after such a name licence it would be prudent to secure it before the Bill is passed. 
 
The corporate form of the company limited by guarantee and shares will no longer be available 
for new companies, but those already existing companies may continue.16 This form of company 
was abolished in the United Kingdom in 1980 and later in New Zealand.17
 
 Existing companies 
limited by shares and guarantee may convert to either companies limited by shares or companies 
limited by guarantee after the passing of the Bill. 
The Bill also introduces new rules that are able to be adopted as the constitution of a proprietary 
company. This is done by abolishing Table A to the Corporations Laws which contains a set of 
model rules for proprietary companies and integrating the rules into the body of the Corporations 
Law. These rules may be replaced if the proprietary company decides to have its own rules. There 
are rules which cannot be replaced and apply to public companies (including companies limited 
by guarantee). These can be easily identified by the nature of the heading in the Corporations 
Law. 
                                                 
15 Industry Commission, Charitable Organisations in Australia, Report No. 45, 16 June 
1995, AGPS, Melbourne at p. 2. 
16 As at 30 June, 1997 there were some 408 companies limited by shares and guarantee. 
17 R McQueen & M. McGregor-Lowndes, The Company Limited by Shares and 
Guarantee, Company and Securities Law Journal, Vol. 9, No. 4, August, 1991 pp248-257. 
 
The Bill will also enable companies limited by guarantee to convert into companies limited by  
shares or an unlimited company for the first time. Under the current provisions of section 167, a 
company limited by guarantee can only convert to a company limited by both guarantee and 
shares. The new conversion mechanism will require the extinguishment of the guarantee and the 
issue of shares to members. This will permit companies limited by guarantee to demutualise and 
to eventually list on the ASX. It will be interesting to watch hospitals, sporting clubs, motoring 
and perhaps even churches= welfare agencies go through the process.  
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CONVERSIONS EXAMPLE 
 
A company limited by guarantee was formed for the purpose of operating a hospital, which was 
exempt from income tax and having donation deductible status. It accepts government monies to 
build facilities and donations from the public. It conducted an Art Union for many years to 
finance buildings. All these monies were banked to the company accounts. Only the research 
fund had a separate trust for taxation reasons.  
 
It converts to a proprietary share company giving its members one share each. The company  
changes its constitution to allow it to distribute dividends to its members. This would revoke its 
exempt tax status and donation deductibility status. 
 
The members then sell their shares to a for profit hospital corporation and receive $60 million. 
 
It is probable that the courts would take a dim view of a company with solely charitable objects 
distributing its capital to shareholders for personal gain. If the company had removed the usual  
taxation clauses prohibiting distributions and directing any surplus assets to another similar  tax 
status body, then the court would exercise its inherent cy pres powers to direct any surplus 
monies to continue the charitable objects thorough another like entity. It is likely that the 
donating public, the government and the ATO would object to any private inurement by members 
of the company. 
 
If such sales of hospitals do occur, as they have done recently in America, it is likely that a lot of 
funds will be released and redirected to allied health care operations. 
 
There will be some unresolved questions about the ATO=s view of such procedures, especially 
where the company has been tax exempt or  its donations tax deductible. The Federal Treasury 
has started on a process of consultation about the tax implications for demutualisation of non-
insurance Αmutual≅ organisations.18
 
 The discussion paper however defines Αmutuals≅ to include 
such organisations as motoring clubs, co-operatives and licensed clubs where Αthe object of the 
mutual transactions that increase a common fund is not profit, but merely to cover expenditure 
with any surplus to be used for the benefit of the mutual participants or contributors (members)≅. 
The paper seeks to provide a generic taxation framework for the capital gains tax implications of 
the issue of shares to members. 
This would appear not to cover nonprofit welfare organisations whose objects are solely 
charitable and whose rules prohibit distribution to members and on winding up requires any 
surplus to go to another organisation with similar objects for the purpose to be continued. This 
would either be through the common taxation clause for the distribution of surplus assets or by 
the common law doctrine of cy pres. The above text box sharply draws attention to some of the 
                                                 
18 Treasury Press Release No. TSY09 and Budget Press Release No. 61 and the discussion 
paper can be found at <http://www.treasury.gov.au/>. 
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legal, moral and public policy issues.  
 
Some other minor reforms of the Bill are: 
 
- a common seal will no longer be required; 
- there are minor technical amendments to the powers of a company; 
- minor alterations of the assumptions that persons dealing with the company are entitled to 
make; 
- the rules about pre-incorporation agreements by the company will be slightly broadened; and 
- service of documents on a company in some circumstances will be allowed on a single director, 
rather than 2 directors. 
 
One interpretation of the Corporations Law was that it may restrict the formation of some 
unincorporated associations forcing them into a corporate form under the Corporations Law or 
another nonprofit corporation statute.  Section 112 of the Corporations Law prohibits 
associations: 
 
- consisting of more than 20 persons, 
- which have objects for the acquisition of gain by the association or its members,  
- which is not formed under some other state or federal provision or by letters patent, 
or 
- is a professional association which has been permitted by regulation to consist of 
more than 20 persons by Ministerial regulation. 
 
Earlier corporate legislation used the phrase Αformed for the purpose of carrying on business 
which has for its object the acquisition of gain≅. The English and Australian judicial 
interpretation of this phrase included mutual insurance associations, building and loan societies, 
but exempted clubs and non-trading trade associations.19  It is yet to be judicially determined in 
Australia whether the removal of the words Αcarrying on business≅ has altered the application of 
the section to include  a wider range of associations.20
 
 It should be noted that Αcarrying on 
business≅ which was omitted from the new definition in s 112 of the Corporations Law is now 
defined to include Αcarrying on business otherwise than for profit≅ in s 18.   
The Bill rewords section 112 in a new section 115 to be: 
                                                 
     19For example Armour v Liverpool Corporation (1939) 1 All ER 363; In Re Proprietary Articles Trade 
Association of South Australia Incorporated (1949) SASR 88; Padstow Total Loss Association (1882) 20 ChD 137; 
St James Club 2 De GM&G 383. 
_ 
 
     20In England similar insolvency provisions for associations in corporate statutes have been judicially confined to a 
narrow set of associations, see Re International Tin Council [1987] Ch 419 affirmed [1989] Ch 309 and Re Witney 
Town Football and Social Club [1993] BCC 874. 
_ 
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ΑA person must not participate in the formation of a partnership or association which has as an 
object gain for itself or for any of its members and which either: 
(a) has over 20 members; or 
(b) has more than the number of members it is allowed to have under an application order 
made by the Minister under Part 1.3; 
unless the partnership or association is incorporated or formed under an Australian law.≅ 
 
It is unfortunate that the opportunity was not taken to clarify this issue in the Bill=s restatement 
of the section. 
 
Another potential problem with the Bill=s section 115 is that the reference to Αletters patent≅ in 
the current section 112(1) would be excluded. In the current section, letters patent were excluded 
for the definition of Αoutsized partnerships≅. Letters patent are directions issued by the Governor 
at the request of the Executive Council conferring privileges on persons or creating corporate 
bodies. The first English trading companies had this legal form. Some old Australian charities 
have Royal Charters from the British Crown, while others have letters patent issued through State 
Governors. An example is the creation of corporate nonprofit bodies through the Religious 
Educational and Charitable Institutions Acts, 1861 to 1967 in Queensland. 
 
The commentary to the provision of the Bill states: 
 
ΑThe provision dealing with the outsized partnership has been redrafted without changing its 
effect, except that the reference to bodies formed under letters patent has been deleted. It is 
no longer necessary to retain the possibility of relying on the prerogative power to form 
bodies corporate for the purpose of gain because company registration is now a simple, 
administrative matter (Bill s 115).≅ 
 
If an interpretation is taken that letters patent organisations could be an Αassociation which has 
as an object gain for itself≅, then such organisations could be caught under these provisions. The 
commentary seems to have failed to appreciate that although there may be no commercial letters 
patent organisations in existence, there are quite a few large nonprofit undertakings that have this 
form. Letters patent organisations that are facilitated through an Act of Parliament such as the 
Religious Educational and Charitable Institutions Acts, 1861 to 1967 may be able to argue that 
they are exempted from s115 provisions because they are Αformed under an Australian law.≅ 
Others that are formed for solely charitable purposes might argue that its objects by their very 
nature exclude Αgain to itself≅. Other letters patent organisations may not be so accommodated. 
It may require each of the States to amend their Corporations Law application Acts to make such 
bodies Αexempt≅.21
 
 
The position of Trades Unions  is also unclear. The current Corporations Law section 1347 
                                                 
21 For example the Corporations (Queensland) Act 1990 section 93, exempts a range of 
nonprofit organisations form the Corporations Law provisions. 
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states: 
 
ΑThis Law does not apply to any trade union and the registration of any trade union under 
this Law is void.≅ 
 
The Bill will repeal this section and add section 116 which reads: 
 
ΑA trade union cannot be registered under this Law.≅ 
 
The Commentary to the Bill states that: 
 
ΑThe provision prohibiting registration of trade unions under the Corporations Law has also 
been redrafted without changing its effect(Bill s 116).≅ 
 
On the face of the new provision there is nothing that would stop the provisions of the 
Corporations Law applying to a trade union. Most trades unions would for instance may fall 
under the definition of Αcorporation≅ in section 57A of the current Corporations Law. 
 
Member=s rights and remedies 
 
Companies limited by guarantee with membership classes must follow the Corporations Law 
procedures for variation of the class rights of  those members. There are often membership 
classes in sporting bodies or a class of life members. Usually a resolution which varies class 
rights will have to be a special resolution requiring a 75% majority of the class and the members 
as a whole. The Bill reforms the procedures for variation of class rights in various technical 
matters and gives class members enhanced notice of variations and access to documents 
concerning their rights. 
 
Sections 319-320 of the Corporations Law permitted the court to make an order allowing a 
member or a registered auditor or legal practitioner on behalf of the member to inspect the books 
of a company. The Bill will allow the court to authorise any person on behalf of a member to 
inspect the books of the company. The court retains its powers to restrict the nature of the 
inspection and how such information gathered from the inspection can be used. 
 
Meetings 
 
The Bill has taken the opportunity presented by abolishing Table A rules and incorporating them 
into the main Corporations Law provisions to modernise the statutory and replaceable rules in 
respect of meetings. Companies limited by guarantee that rely on incorporation of some Table A 
provisions in their articles will continue to be able to rely on those rules. Alternatively, they may 
adopt new articles or adopt the Bill=s new Chapter 2G rules. The Bill also proposes reforms to 
the meeting provisions that cannot be overridden by a conflicting provision in the company=s 
constitution. 
 
The Bill allows a director=s meeting to be held by any technological means (eg video links) if 
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consented to by all the directors. Directors will be able to withdraw consent to using such means, 
but  only within a reasonable time before such a meeting. They will not be able to withdraw 
consent during the actual meeting. The constitution may prohibit or limit the use of such 
technical means of meeting. 
 
A request to the directors to convene a members= meeting under the Corporations Law requires 
at least 200 members of a company limited by guarantee and it is proposed to reduce this to 100 
members. Directors will be required to call a meeting within 21 days after the requisition is given 
to the company and to hold the meeting within 2 months. Under the Corporations Law the power 
of the members to requisition a meeting could be displaced by a contrary provision in the 
constitution and the Bill now makes this a right of members. The Bill retains the provisions that 
5% of those able to vote are required to requisition the meeting and pay the expenses incurred in 
holding the meeting. 
 
The Bill extends the notice period of member=s meetings to 21 days and for meetings other than 
the AGM at least 95% of members present and voting will be able to agree to a shorter notice 
period. Shorter notice period will not be available when the meeting will consider the removal or 
replacement of a director or an auditor of a company limited by guarantee. The Corporations Law 
provision that a shorter notice period for an AGM will require the agreement of all members is 
retained. 
 
The Bill also proposes an amendment to the law which will affect many companies limited by 
guarantee in respect of giving notice of meetings to members. Currently under section 247(4) 
service of notice may be determined by the articles and many large companies limited by 
guarantee  have provisions for giving notice by way of an advertisement in a local paper, their 
newsletter or posting on a community noticeboard. This is a considerable cost saving. The Bill 
proposes that notice of a member=s meeting must be given personally and individually to all 
members of the company and this rule cannot be displaced. Such notices may be sent by fax or 
electronically if the member nominates a fax number or electronic address. If the notice is posted, 
it will be assumed that the notice was served 3 days after it was posted and a fax or electronic 
message will be served the business day after it was sent. This clarifies the current law. 
 
The Bill also makes some alterations as to the content of the notice, although these are currently 
best practice in any case. A notice must now contain mandatory information such as: 
 
- place, time and date; 
- if it is to be held at more than 2 places, the technology to be used; 
- general nature of the business; 
- the terms of any special resolution; and 
- proxy information. 
 
The meeting must also be held at a reasonable time and place. The Bill will also assist companies 
to hold member=s meetings using technology. Technological means will be permitted so long as 
the members as a whole have a reasonable opportunity to participate in the meeting. This will 
mean at a minimum that each individual member should be able to communicate with the chair 
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and be heard by other members. 
 
The Bill will reduce the quorum for a members= meeting of a company limited by guarantee 
from 3 members to 2. If there is just one member of a company limited by guarantee alternative 
arrangements will apply. 
 
The Bill reforms the proxy provisions to make the proxy appointments  more flexible. A proxy 
will have the same rights as a member to speak, vote, join in the demand for a poll and vote on a 
show of hands, unless the articles provide otherwise. Proxies may be appointed for more than one 
meeting. The company may provide to all its members, a list of  those who are willing to act as 
proxies. However, if such a proxy votes contrary to the instructions of the member, then they 
commit a criminal offence. If a proxy is held by the chair, then the chair is obliged to exercise 
that proxy as directed in a poll.  
 
The Bill will also give Αmembers as a whole≅ an opportunity to ask questions about or comment 
on the company at an AGM. While the reasonable opportunity will depend on the circumstances, 
it is unlikely that every member will have a right to question the board or auditors at will. It is of 
note that there is no requirement for the directors or the auditor to answer the questions. 
 
Special resolutions are currently required to be filed with the ASC within one month of their 
passing and this will be amended to 14 days and resolutions varying class rights must be filed 
within 7 days. 
 
Share capital 
 
This area of reforms will not directly concern nonprofit companies because they are rarely 
formed as companies having a share capital. Share capital companies usually provided in their 
constitution for shares to have a Αnominal≅ or Αpar≅ value which at one time was an indication 
as to the size of a company. New financing methods have overtaken such concepts and the 
reforms largely abolish such concepts. The Bill will also permit companies to financially assist 
persons to acquire their shares provided that such assistance does not materially prejudice the 
company, the company=s creditors or shareholders= interests. The company may also return 
share capital to its members without the approval of the courts. 
 
As these measures would allow companies to distribute profits to shareholders as preferentially 
taxed capital rather than dividends, new anti-avoidance taxation measures are to be introduced 
which will treat such distributions as unfrankable and unrebatable dividends in the hands of 
shareholders. 
 
Financial reporting 
 
The Bill will reduce the size of the Corporations Law by removing the detailed accounting rules 
and incorporating the accounting standards by reference.  Various definitions used in the 
Corporations Law will be altered to reflect the terminology used in the Accounting standards 
such as ΑFinancial Statement≅ rather than ΑFinancial Report≅.  
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The current requirement to prepare a statement of cash flows contained in AASB1026: Statement 
of Cash Flows only applies to reporting entities and there are a number of nonprofit organisations 
who have avoided such matters by deciding that they do not fall within the definition of reporting 
entities22
 
. The Bill has added a cash flow statement to the basic documents that are required for 
financial reporting to members by all companies limited by guarantee. 
Companies limited by guarantee are currently required to send financial statements and reports to 
members at least 14 days before the AGM, which must be held within 5 months after the end of 
the financial year (ss245 & 315). The Bill will provide that public companies will be required to 
report to members within 4 months after the end of the financial year. The Bill will allow 
companies limited by guarantee to send a Αconcise financial report≅ to members which will save 
on printing and postage costs and provide more user friendly reports to members. Section 316 of 
the Bill permits members to request that company not to send them ANY annual financial reports 
concerning the company. 
 
A concise financial report will comprise: 
 
1. A concise financial statement in accordance with the accounting standard for concise 
reporting. 
2. The annual director=s report. 
3. An auditor=s statement that the full accounts have been audited, the auditor=s opinion of such 
accounts and any qualifications or matters of emphasis. 
4. A statement that members are entitled to receive a free full financial statement on request. 
 
The current Corporations Law requires public companies such as companies limited by guarantee 
to file their financial statements with their annual return.23 The annual return is required to be 
filed within 6 months after the end of the financial year.24
 
  The Bill will require these documents 
to be filed separately. There are transitional provisions which will require the documents of the 
last financial year to which the current law applies to be filed within 1 month after the day on 
which the company=s next AGM is held. 
Annual returns 
 
The Bill will half the number of items currently required in an annual return. The nexus of filing 
with its financial reports is also broken. A return will be required to be filed once in every 12 
month period and by 31 January. 
 
Section 337(2) of the Corporations Law excuses a nonprofit company limited by guarantee from 
                                                 
22 SAC 1- Definition of the Reporting Entity. 
23 Currently ss 245, 316 and regulation 3.8.02. 
24 Currently ss 245 and 335. 
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including a list of members in its annual return. There appears to be an alteration to this provision 
in the Bill. Proposed section 348 item 8 requires a company to list the names and addresses of all 
members, if the company has 20 or fewer members. If the company has over 20 members, then 
the top 20 members in each class of the company must be listed except Α the requirement to list 
the top 20 members does not apply to a company limited only by guarantee≅. It appears that 
companies limited by guarantee with 20 or fewer members will have to either recruit over 20 
members or disclose a membership list. 
 
Defunct companies 
 
From time to time nonprofit companies limited by guarantee cease to actively operate, but are not 
insolvent. They may  lack  an active membership or government funding, be unable to attain their 
objects or become irrelevant because of a changing social environment. In such cases the 
companies have few members with no debts, but no will or not enough surplus funds to pay a 
liquidator to formally wind up the company. Section 573 of the Corporations Law sets out a 
largely administrative process for the ASC to strike off defunct companies, but it required the 
company to advertise in papers where the company had conducted business. 
 
The Bill sets out a streamlined process of deregistration of companies which omit the cost of 
advertising in local newspapers. A voluntary deregistration will be available where: 
 
- all the members agree; 
- the company is not carrying on business; 
- the company=s assets are worth less than $1,000; and  
- there are no legal proceedings or outstanding liabilities. 
 
The Bill also streamlines the ability of the ASC itself to deregister companies that appear not to 
be carrying on business. When the ASC came into existence, it purged the company register and 
deregistered a large number of companies limited by guarantee that had failed to file returns. 
Some still active companies limited by guarantee were put in the costly and embarrassing 
position of having to apply for court ordered reinstatement once they finally found out about the 
de registration. 
 
Conclusion 
 
The Corporate Law Reform Bill has had a long gestation period. It will streamline ASC 
administrative procedures and relieve company secretaries of some unnecessary administrative 
chores. The new meeting provisions and mandatory articles will present a challenge for all to 
master. It has been a long time since the last substantial reform of meeting procedure. 
 
There are still a few areas which have the ability to impact unfavourably on nonprofit 
organisations and it is to be hoped that such matters will be attended to before the Bill is finally 
passed. 
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THE CORPORATE LAW ECONOMIC REFORM PROGRAM 
 
The Federal Coalition Government announced in September, 1997 that it intended to embark 
upon a series of reforms to corporate law.25
 
 The reform package was named the Corporate Law 
Economic Reform Package (CLERP) and consists of issue papers on: 
- Accounting Standards,  
- Fundraising,  
- Director=s Duties and Corporate Governance,  
- Takeovers,  
- Futures and Securities Markets, and  
- Electronic Commerce.26
 
  
The Government=s reform objective is to: 
 
 Αpromote business and market activity leading to important economic outcomes including 
increased employment, by enhancing market efficiency and integrity and market 
efficiency.≅27
 
 
It seeks to achieve these objectives by enhancing: 
 
- market freedom,  
- investor protection, 
- information transparency, and 
- regulatory neutrality and flexibility,  
 
being driven by the need for Australian businesses to respond and harmonise with global capital 
markets. 
 
 It is a reform package concerned mainly with listed public companies, capital markets and 
takeovers. This is in sharp comparison with the previous government=s corporate law 
simplification program which focussed on small business, ASC filing and proprietary company 
secretarial matters.  
                                                 
25 Federal Treasurer, First Release of Corporate Law Economic Reform Proposals - 
Building International Opportunities for Australian Business, Press Release No. 105, 8 
September, 1997. 
26 Copies of the papers are available on the Treasury Web site at 
<http://www.treasury.gov.au> for viewing and down loading in electronic form. 
27 Treasury, Corporate Law Economic Reform Program, Policy Framework, September, 
1997, p1. 
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Some may characterise it as the implementation of the Αtrickle down theory≅. If business is 
facilitated and freed from government restrictions, then the wealth that they are able to generate 
will flow throughout the economy. Political critics will assert that decreasing the barriers to paper 
shuffling in speculative capital markets (with no consequential creation of real capital), 
encouraging takeovers (with short term redundancies of staff), reducing government initiated  
protection  (with retirees= investments being mismanaged and lost) may in the short term cause 
economic pain to those that can least afford it.28
 
 Then again, others would see it as movement 
towards a just world.  
The reform of capital markets does not of itself relate to the corporate laws which affect nonprofit 
 organisations such as companies limited by guarantee and companies limited by guarantee and 
shares. However, the Clerp papers contain a number of issues which do affect nonprofit 
organisations. The papers on accounting standards and corporate governance  contain proposals 
which will directly affect not only nonprofit corporations, but all nonprofit organisations whether 
incorporated federally or by the States.  These papers propose that aspects of accounting 
standards and corporate governance responsibilities touch incorporated associations, private 
statutory bodies (eg., denominational churches) and government business entity. Each of the 
papers is examined below for their relevance to nonprofit organisations. 
 
 
CLERP Paper No. 1- Accounting Standards 
 
The prime purpose of accounting standards  is to provide relevant, reliable, neutral and 
comparable financial information for the users of such information. While the United States and  
the United Kingdom now have special  accounting standards addressing the financial issues 
confronting nonprofit organisations, Australia lags sadly behind. The Industry Commission 
Inquiry into Australian charitable organisations made a firm recommendation that the 
Government should provide funds to the standard setting boards to develop nonprofit accounting 
standards within two years.29
 
 The accounting standards were seen as a lynch pin of accountability 
of such organisations and reducing the costs of preparing differing sets of financial reports for 
numerous stakeholders. Three years later, there is still no funding for such work. 
The Clerp accounting standards paper does mention nonprofit organisations and have 
consequences for nonprofit accounting at several points. The paper proposes new institutional 
arrangements for standard setting in Australia which would be funded by government and private 
interests. Whilst the institutional arrangements allow for panels of experts on specific subjects 
(such as nonprofit accounting), the funding priorities may be partly determined by the private 
                                                 
28 Comparisons have been made to the consumption of food, the fat tends not to evenly 
Αtrickle down≅ from mouth to ankles, but reside where there is already plenty of fat reserves. 
29 Industry Commission, Charitable Organisations In Australia, Report No. 45, 16 June 
1995, AGPS, Melbourne, p216. 
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matching of government funds to such exercises. In such circumstances nonprofit accounting 
standards may not attract any private funds and thus may have a low priority in any government-
private scheme. 
 
The paper proposes that Australian accounting standards should take a different path, being 
harmonised with standards produced by the International Accounting Standards Committee. This 
would facilitate Australian companies to seek entry into global capital markets because of the 
generic acceptance of such international accounting standards. This would be of little benefit to 
nonprofit organisations and an international standard for such bodies would have a very low 
priority. The notion that the international accounting standards will provide Australian 
corporations with an entree to capital markets has been severely criticised by the accounting 
profession. Their main criticisms are that such international standards are not acceptable at 
present to the global markets and unlikely to be adopted by the world financial players. 
 
A further interesting proposal is to encourage the establishment of a single financial reporting 
regime for public, private and nonprofit sectors. This has already been achieved in New Zealand 
and would be facilitated through a generic financial reporting Act. This is motivated by  a 
realisation that Αgovernment agencies and business enterprises ... adopt similar management 
structures and reporting requirements to those used by their private sector counterparts.≅30
 
 The 
Commonwealth Government does not have constitutional power to enact such legislation over 
State government bodies, State business entities or State created corporate entities such as 
incorporated associations and private statutory entities (eg., most of the denominational 
Churches). Such a generic financial reporting Act would require the co operation of State and 
Territory Governments. 
The generic financial reporting proposal has the advantages of a common set of standards which 
may save on accounting production costs. However, it is yet to be seen whether such generic 
standards  could cater for nonprofit organisations as well. It is true that public sector accounting 
has moved dramatically towards a business accounting focus. While nonprofit organisations have 
also shifted towards business management and accounting models recently, their unique 
attributes and accountabilities still set them apart from business. Colin Parker, Director, 
Accounting and Audit of the Australian Society of CPAs has indicated that a generic financial 
reporting standards would impose financial reporting and audit obligations Αfor all entities in 
which there is a demonstrated public interest≅.31
 
 Many nonprofit organisations have avoided the 
accounting standards by reasoning that they are not Αreporting entities≅ under the current 
standards, but a revamped Αpublic interest≅ criteria may put an end to such a bolt hole. 
New Zealand has a generic accounting standard.32
                                                 
30 Clerp No.1 at p58. 
 It distinguishes between reporting entities, 
31 Colin Parker, A New Era in Financial Reporting? The CLERP Reforms, Butterworths 
Corporation law Bulletin, No. 19, 24 September, 1997 at p.5. 
32 Financial Reporting Act 1993. 
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qualifying entities and exempt companies. Reporting entities have to comply with all the 
financial reporting standards, qualifying entities have to comply with some standards and exempt 
companies have no obligation to comply. Most nonprofit organisations in New Zealand are 
qualifying entities and do not have to comply  with all the standards, (for example, nonprofit 
organisations often do not have to provide cash flow information). 
 
If the generic reporting standard is not a short term option, the Clerp paper seeks an alterative 
route in the same direction. It recommends that the Public Sector Accounting Standards Board be 
merged into the proposed new standard setting structure and a special sub committee established 
to deal with Αthe application of accounting standards to public sector entities and other entities 
incorporated under Commonwealth, State and Territory laws≅.33
 
 The content of the standards 
would be determined by such a body, but each legislature would decide whether the particular 
standards should have mandatory legal effect.  
With the paper=s focus on larger for profit business, it is not surprising that the main reform 
themes jar with the needs of nonprofit organisations. It is essential to the accountability and 
further facilitation of the nonprofit sector that appropriate accounting standards are provided for 
such entities. Any generic financial act model must take account of the special needs of nonprofit 
organisations. The assumption that public sector bodies have moved close enough to for profit 
management paradigms for a generic accounting treatment is not yet true for the nonprofit sector. 
The recommendation for the central accounting standards body to recommend accounting 
standards for State created entities such as incorporated associations runs the risk of not being 
adopted at all or fully by each State and Territory. The discipline which has been evident in the 
introduction of core cooperative legislation across Australian jurisdictions will be necessary. A 
study by the Australian Accounting  Research Foundation has illustrated the presently chaotic 
and mostly inadequate legislative provisions relating to financial reporting by incorporated 
associations.34 As Colin Parker has written Α[w]ith the paper having a strong business emphasis, 
the role of the public sector and not-for-profit entities and the needs of users may need to be 
reconsidered.≅35
 
 
 
CLERP Paper No. 2 - Fundraising 
 
The proposals on corporate fundraising seek to reform medium sized business fundraising, 
prospectus regulation, liability rules, electronic commerce, advertising restrictions and market 
conduct and disclosure. The reform design is to facilitate the entry of small to medium businesses 
into the capital raising markets. Such businesses have argued that they are effectively locked out 
                                                 
33 Clerp No. 1, p 52, emphasis added. 
34 M Sadhu, A Framework for Financial Reporting by Incorporated Associations, AARF,  
Melbourne, 1994. 
35 Parker, op cit at p7. 
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of such markets because of accounting and legal cost thresholds caused by over protective and 
out dated regulatory requirements. It is argued that by letting such businesses have access to an 
improved environment to raising capital, there will be increased levels of investment, innovation 
and employment opportunities. 
 
While nonprofit organisations are not directly affected by such proposed reforms, there are two 
issues that they should keep in mind. The first is that some nonprofit corporations have taken 
advantage of the Australian Securities Commission relaxation of prospectus provisions for 
capital raising by charitable bodies. Many religious organisations have been allowed by the ASC 
to seek deposits from their congregations at concessional or no interest in order to fund church 
buildings, and community service facilities such as nursing homes, hostels and hospitals. Such 
policy may be reviewed in the light of other alterations to the fundraising regime. 
 
The other matter is that some organisations that have portfolio investments through such deposit 
funds, trusts or retained earnings reserves should be aware that the proposed capital raisings by 
such small to medium business entities on the open market may have attractive promised returns, 
but come with greater risk. There will also be reduced liabilities of those standing behind the 
fundraising,  including professionals  such as accountants, lawyers, stockbrokers and 
underwriters. Care needs to be taken in the market with such investments. 
 
 
CLERP No. 3 - Directors= Duties and Corporate Governance 
 
This Clerp paper is likely to be of most interest to nonprofit organisations. It contains a number 
of reform proposals which will apply directly to companies limited by guarantee, companies 
limited by guarantee and shares and in the longer term all nonprofit organisations created and 
regulated by the States and Territories (ie., incorporated associations). 
 
The paper=s recommendations can be divided into a number of discrete areas, being: 
 
- The introduction of a Αbusiness judgement rule≅ which would offer directors relief from 
personal liability for breaches of their duty of care and diligence in relation to honest, informed 
and rational business judgements; 
- A State and Federal review of legislation which independently imposes strict personal liability 
on directors (such as workplace health and safety, environmental, discrimination and taxation 
legislation) to provide a standard due diligence defence for directors; 
- The clarification of the duties of directors and the standard required to be reached; 
- That corporate governance practices should be maintained and promoted by industry and 
professional bodies, with governments intervening only where these mechanisms fail; 
- The further relaxation of a company=s ability to indemnify officers for legal expenses; and 
- The facilitation of members of a company to bring an action on behalf of the company for a 
wrong done to the company where the company is unwilling or unable to do so (usually this 
involves the suing a director or former director for fiduciary breaches). 
 
Business Judgement Rule 
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The United States has developed a business judgement rule for directors as a judicial doctrine. 
Directors are presumed to have made informed business decisions in good faith and with care. 
Unless the presumption is rebutted by a plaintiff, a director is not liable to compensate the 
corporation for loss flowing from a business decision. 
 
In Australian law, the courts are reluctant to review the business judgements of directors which 
are made in good faith. However, in recent years the courts have adopted a tougher line with the 
duties and diligence required of directors and there have been some inconsistent cases. Cases 
such as the Commonwealth Bank of Australia v Friedrich36 and Daniels v Anderson 37
 
 have 
caused a deal of anxiety amongst directors unclear of how much they can delegate, the extent of 
their duties and due diligence responsibilities. The nonprofit sector has shared these concerns 
particularly after the National Safety Council decision. 
The Clerp paper proposes that a business judgement rule be included in the Corporations Law. 
Most anxieties faced by nonprofit directors are focussed on being personally liable for insolvent 
trading of the corporation as incurred in the National Safety Council Case. The paper proposes 
that the business judgement rule not apply to the context of insolvent trading, so it may be of 
limited comfort to nonprofit directors. The paper is also silent on whether the business judgement 
rule is to be extended to other entities outside the Corporations Law such as incorporated 
associations or cooperatives. 
 
Clarification of Director=s Duties 
 
As well as the business judgement rule, the Clerp paper also proposes clarifications of some 
aspects of director=s responsibilities and duties. Again, this is in response to the uneasiness of 
directors due to recent judicial decisions which are inconsistent.  The same unease has been 
present amongst nonprofit directors. 
 
The paper proposes that a director would be required to exercise their powers and discharge their 
duties with the degree of care and diligence that a reasonable person would exercise if they : 
 
(a) were a director of a corporation in the corporation=s circumstances; 
(b) occupied the office within that corporation held by the director; and 
(c) had the director=s experience, powers and duties. 
 
So a nonprofit director who was a professor of corporate law and also on a number of publicly 
listed corporate boards would have a greater duty than a nonprofit director who had never been in 
the workforce and was differently abled. 
 
                                                 
36 (1991) 9 ACLC 536. 
37 (1995) 37 NSWLR 438. 
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The paper also proposes to clarify the extent to which directors are able to rely on the delegation 
of their powers and duties to experts employees or consultants of the company. The board will be 
responsible for their actions unless they believed on reasonable grounds that the person would 
exercise the power properly and that the board had reasonable methods in place to monitor the 
exercise of such powers, was unaware of any circumstances which would require further inquiry 
and acted in good faith. When directors make decisions based on information provided by 
reliable and competent employees or expert professional advisers, they are again protected. 
 
These provisions may well be a comfort to nonprofit voluntary directors who rely heavily on 
delegations to paid staff and the information which is provided to them. If the provisions are 
enacted the board will have to ensure that procedures, policies and systems are in place to ensure 
that people providing advice are competent and that delegated powers are supervised in an 
appropriate manner. 
 
Standard Due Diligence Defence in all Legislation 
 
There has been a growing trend for State and Federal Governments to impose liabilities directly 
on directors and managers of corporations, cutting through the shield that limited liability 
provided. The legislation usually makes the director as liable as the corporation for the particular 
offences or breaches. The number and extent of such legislation has grown dramatically in recent 
years and now includes workplace health and safety, environmental, employment and taxation 
legislation. There are now hundreds of Acts in each State and Territory which impose strict 
liability on directors. the aim of the legislation is to ensure that directors and managers put in 
place such policies and procedures to enable the corporation to comply with its legal 
responsibilities. 
 
Many nonprofit organisations have become incorporated associations in order to reduce the 
personal liabilities of committee members and often do not appreciate that even though the  
particular associations incorporation act may provide some protection from the liabilities of the 
association, they may still be personally liable through other acts. Such acts usually use the term 
Αcorporation≅ which is defined in the Acts Interpretation Act as including such bodies.38
 
 
The paper proposed that model due diligence defence be agreed upon by all governments.  If 
directors are able to demonstrate that they had taken reasonable steps to ensure compliance by the 
corporation with the legislation, then that will be a defence to the strict liability. Given the 
difficulty in forging an agreement between the States, this recommendation may take some time 
to achieve. 
 
Company=s Indemnification for Legal Expenses 
 
Section 241 of the Corporations Law prohibits companies from indemnifying directors  and 
officers against a liability incurred as an officer or director  of the company. There are exceptions 
                                                 
38 Acts Interpretation Act 1954, section 36. 
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to this prohibition which allow the company to indemnify an officer or director against a liability 
to a person other than the company, unless the liability arose out of conduct involving a lack of 
good faith or to pay a director=s legal costs incurred in successfully defending an action. The 
same section also permits a company to insure directors and officers against such liabilities. 
 
There have been some doubts about the extent of the section and it is proposed to clarify these 
and extend the range of circumstances in which a director or officer can be indemnified by the 
company.  In brief the proposals are that: 
 
- indemnity will be available when a claim is settled out of court as well as successfully defended 
to the end through a court judgement; 
- indemnity will be available where the civil claim is defended with substantial success, rather 
than total success; 
- indemnity will be available for defending or resisting criminal proceedings in which the person 
is not found guilty; 
- indemnity will be available where the Court exercises its powers to grant relief to a director or 
officers from a breach or default; and 
- allow companies to advance monies to directors and officers to defend proceedings where they 
may be later entitled to an indemnity. 
 
This will have implications for nonprofit corporations director=s and officer=s insurance policies 
 and any director=s agreements that a company may have with its directors. Such agreements 
concerned the director=s right to an indemnity, company material necessary to defend an action 
and their rights to such assistance and insurance once they had left the board. 
 
Nonprofit corporations have struck particular problems in Part 3.2A of the Corporations Law 
deeming indemnities and insurance premiums as remuneration of the directors and requiring 
disclosure in the annual report. Many nonprofit corporate constitutions prohibit remuneration of 
directors and insurance policies usually prohibit the disclosure that a policy is in force. The 
confidentiality of the insurance policy is imposed so as to not attract legal actions with the 
prospect of an insurer with deep pockets standing behind a director=s personal assets. The paper 
proposes to generally reform this part of the law and it is to be hoped that this problem is dealt 
with in an appropriate way. 
 
Monitoring of Corporate Governance 
 
The Clerp paper is concerned with the issue of maintaining investor confidence in Australian 
listed public companies= governance, so that shareholder wealth may be maximised. In Australia 
such companies have moved towards: 
 
- a majority of non-executive directors, 
- separate of the role of CEO and board chairperson, 
- the adoption of independent audit committees, and 
- annual report disclosure of its corporate governance practices. 
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 Consistent with the philosophical thrust of Clerp, the paper proposes that government should not 
be prescriptive in such matters, but let the market forces mould the shape of corporate 
governance. This is in part facilitated by market associations such as the Australian Stock 
Exchange, director=s and secretary=s professional associations promoting code of conduct and 
benchmarks and best practices. The government will only intervene when there is a demonstrated 
failure requiring legislative prescription. 
 
This model of monitoring corporate governance is impracticable in the Australian nonprofit 
sector. There is no comparable market of nonprofit capital. The professional associations of 
directors and secretaries have paid scant regard to codes of ethics for nonprofit directors and few 
voluntary nonprofit directors or secretaries are members of such organisations.  The nonprofit 
peak bodies in Australian such as ACOSS and the COSS network, ACROD, Aged Care, religious 
welfare peaks, AuSSE or education peaks have not addressed such issues to the writer=s 
knowledge and it is probably outside their core missions in any case. Many nonprofit 
corporations with perpetual boards or inactive memberships cannot take advantage of an active 
and informed membership as might publicly listed corporations.  
 
The resulting gap suggests a number of scenarios. An existing professional body could start to 
take an interest in the nonprofit sector as a way of increasing its membership and develop 
nonprofit governance codes, standards and best practices. A new professional body could be 
formed to cater solely for the voluntary board member or one of the traditional peaks could seize 
the initiative. Governments which have a direct stake in the efficient governance of nonprofit 
organisations delivering services for them or in which they have an interest may well be moved 
to play a role in such governance standards through policy instruments other than legislation. 
Perhaps nonprofit directors will just continue without any dominant association. 
 
Facilitating Action by Members on behalf of the Company 
 
There has been traditionally in corporate law, a division between the powers of the board of 
directors and the powers of shareholders. The usual state of affairs is that the board is given the 
power to manage the business of the corporation without interference from the shareholders. The 
shareholders reserve the right to participate in decisions concerning the company=s constitution,  
approve transaction involving the interests of directors and appointing and removing the 
directors.  A motion passed by shareholders for the directors do some act such as selling or 
buying a property, would not bind the board, they can do what they believe is in the best interests 
of the corporation. If shareholders do not like how the board is operating the company their 
remedies are to elect directors more to their favour, take their investment elsewhere or change the 
management structure of the corporations so they make such business decisions as shareholders. 
 
Another consequence of this division of powers is that shareholders are generally unable to sue 
on behalf of the company. When a wrong is done by a board member through a breach of duties, 
the entity which suffers the loss is the corporation, even though indirectly the shareholders 
investment made be diminished. Because the injury is done to the corporation, it is the 
corporation that must be the party to sue for the damage. In the majority of cases the board is in 
control of the corporation and makes the decision whether the corporation will sue. The board is 
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faced with a decision of directing the corporation sue the directors for a breach of duties to the 
corporation.  In the vast majority of cases, the directors find reasons for not proceeding with the 
action. There is little the shareholders can do under the current law, unless they can appoint a 
new board which will take the action against the old directors. The current common law, known 
as the proper plaintiff rule or the rule in Foss v Harbottle39
Whilst nonprofit associations are noted for their internal disputes between membership factions 
and the board, few actions have been taken by shareholders against the directors through the 
company. The extensive legal disputes involving the NRMA is an exception. In some cases, the 
Australian Securities Commission can be persuaded to take action that would benefit a member 
such as in the case of ASC v The Multiple Sclerosis Society of Tasmania.
 is very restrictive of shareholders 
bringing actions on behalf of the corporation and few are successful. The legal costs that have to 
be borne by the shareholder in themselves are a significant disincentive. 
40
 
  
The Clerp paper proposes to assist shareholders to gain greater access to remedies through the 
company by statutory means. Legislation would be enacted to abolish the common law limited 
rights of bringing an action in the corporation=s name and replace it with a court supervised 
statutory right for a shareholder to bring an action in the corporation=s name. The legislation 
would provide safeguards against abuse of process and waste of a corporations funds through 
litigation expenses supervision of the application by a court. A shareholder would be required  to: 
 
- give notice to the company of the proposed action,  
- show the court that  
- the application is in good faith, 
- in the best interests of the company,  
- that there is a serious question involved, and  
- that the company is unlikely to pursue the matter.  
 
The court may order an independent person to investigate and report to it about the circumstances 
of the matter. Orders can be made regarding how legal costs are to be paid, and it might well be 
the case that the funds to be used are the company=s funds. 
 
If the proposal becomes law, it will be interesting to follow whether members of nonprofit 
organisations use the provisions to pursue members of boards as part of internal factional 
disputes. The barriers of  legal fees and technical common law difficulties may disappear and 
directors could well find themselves under pressure. In many cases directors have disregarded 
such threats of legal action because of the inability of members to fund a complex legal 
procedure. 
 
 
CLERP No. 4 - Takeovers 
                                                 
39 Ch.12LJ 319. 
40 (1993) 11 ACLC 461. 
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Takeovers are of  little direct concern to most nonprofit organisations. It is of relevance to some 
co operative or mutual organisations usually involved in some aspect of primary production.  It is 
worth noting the possible effect on those nonprofit organisations that have direct investment in 
publicly listed companies.  
 
The key features of the proposed reforms are: 
 
- an attempt to keep takeover litigation out of the courts and before a specialist business panel 
which would be quicker and less expensive than the judicial system; 
 
- ability of a corporate raider to acquire more than 20% of the shares of a company provided it  
immediately makes a full takeover bid; 
 
- enhanced ability of a majority shareholder to compulsorily acquire minority share holdings in 
order to obtain full control of the company; 
 
- listed managed investment schemes which have to date been sheltered from takeover provisions 
would have to face the possibility of takeover. This is a recommendation that was also made by 
the Wallis Inquiry; 
 
- removing the immunity of governments and requiring their compliance with the takeover 
provisions. 
 
 
CLERP No. 5 - Electronic Commerce 
 
Some  nonprofit organisations are already grappling with the issues raised by electronic 
commerce  such as attracting donations, communicating with their publics, acquiring information 
 and taking advantage of electronic banking and investment services. The ASC has already 
progressed a considerable way down the path to complete electronic automation of filing and 
collection of regulatory fees. The EDGE project permits electronic filing of ASC documents and 
their register has been electronic for many years.  
 
Nonprofit organisations that are companies limited by guarantee can expect further enhancement 
of electronic filing and fee collection in the near future.  
 
The Clerp paper also addresses continuation of the electronic storage of a corporation=s internal 
records. The First Corporate law Simplification Act 1995 permitted the register of members, 
option holders or debenture holders to be kept on a computer.41
                                                 
41 Section 216F. 
 A person can inspect such 
registers by making arrangements with the company to access the computer records. A copy of 
the records can be obtained on a floppy disk, although the disk need not be formatted for the 
person=s preferred operating system.  
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The paper proposes that legislation be altered to permit the use of electronic communications and 
storage. For example,  
 
- notices of meeting which have to be in writing would also be altered to include notice by e-
mail; 
- electronic holding of directors= meetings; 
- circulating minutes by e-mail; 
- notification of proxies by e-mail; and 
- financial records being kept in electronic form. 
 
Investment advice through the Internet will also be addressed under the reforms. The use of the 
electronic e-mail tip, the creation of false markets and illegal cross border offering of securities 
poses some difficult problems for regulators. Those nonprofit organisations that operate 
investment services (usually the large denominational churches, motoring clubs and large 
professional organisations) should monitor developments.  
 
 
CLERP No. 6 - Financial Markets and Investment Products 
 
The final Clerp paper is closely aligned to achieving the recommendations of the Financial 
System Inquiry Final Report (Wallis). It will not affect nonprofit organisations directly unless 
they are involved in deposit funds and giving investment advice to their members.  
 
The major reform is to provide comparable regulation of all financial instruments through a 
single licencing system through the Australian Corporations and Financial Services Commission 
(ACFSC). A financial instrument will include: 
 
- shares, 
- debentures, 
- government securities, 
- interests in managed investment schemes, 
- derivatives, 
- contracts for insurance including most life insurance policies, 
- superannuation, and 
- foreign exchange contracts. 
 
The financial markets licence will have three categories: 
 
- a licence to operate a market facility, which is where multiple buyers and sellers trade financial 
instruments (stock exchanges). 
 
- a licence to operate a clearing and settlement facility, which is a service which is not conducted 
by as part of a licenced operator facility. These are operations such as CHESS or the Australian 
Options Market. 
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- a licence to provide financial intermediary services, which are persons conducting a business of 
providing advice on financial instruments, dealing in financial instruments on behalf of other 
persons and operating managed investment schemes or providing custodial and depository 
schemes. The basic criteria to be satisfied to obtain a financial intermediary=s licence will be that 
the intermediary must have adequate financial resources for the performance of proposed 
activities and demonstrate competence, skills and experience to provide the services. 
 
The conduct of an intermediaries= business with retail investors will be subject to various 
requirements including risk disclosure, confirmation documentation and periodic statements, 
accounts and record keeping, pressure sales, the suitability of personal product recommendations 
and complaint and dispute resolution. Institutions and companies would not be retail investors 
and persons with net tangible assets over $10 million would also be excluded. 
 
The sole regulator will be the Australian Corporations and Financial Services Commission 
(ACFSC) which will be an extended Australian Securities Commission. 
 
QUEENSLAND LEGISLATION 
 
The Associations Incorporation Act is in the process of being altered in several respects, although 
 in minor ways compared to previous years. It is proposed to alter the Act to allow an extra three 
months for the filing of annual returns in order to assist the requirements of international service 
clubs. Justice and Other Legislation (Miscellaneous Provisions) Bill (No. 2) 1997, Part 2.  There 
is an amendment to the qualifications of committee members to better reflect the new criminal 
laws.  The Justice and Other Legislation (Miscellaneous Provisions) Act 1997 was proclaimed on 
15 May 1997. 
 
The Justice and Other Legislation (Miscellaneous Provisions) Bill 1998 seeks to amend the 
Associations Incorporation Act and the Collections Act by extending the range of persons 
qualified to conduct audits.  It will include certain members of the National Institute of 
Accountants.  This Bill has reached the second reading stage. 
 
The Collections Act=s Regulations are due for review this year and the Department appears to be 
hard at work revising this quite dated regulation. 
 
The Cooperative Act was passed last year in Queensland. It is part of a process of providing 
similar legislation in each State and Territory of Australia for Cooperatives. Each jurisdiction 
will eventually pass similar core legislation and have fairly standardised administration and 
forms. The Act is a distinct improvement on the old Acts. It also provides a model for the 
harmonisation of the various laws with respect to incorporated associations.  The Act amends the 
Associations Incorporation Act by inserting a new Part II which permits cooperatives to transfer 
to an incorporated association and an association to become a cooperative. 
 
The Act requires all cooperatives to alter their rules to comply with the provisions of the new Act 
by the 30 June, 1998 unless the Registrar has otherwise approved. The Act also permits a greater 
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flexibility for nonprofit organisations to be involved in mutual activities. There are some 
incorporated associations that may find that transferring to the Cooperatives jurisdictions has 
significant benefits. 
 
The Treasury has two papers which it will issue this year of interest to nonprofit organisations. 
The first is about the reform of the art unions laws and the second is a draft policy statement on 
the exemption of nonprofit organisations from stamp duty, land tax and debits tax. The art union 
paper may well have significant implications for the reform of the present legislation and 
regulation. The state taxes exemption policy is likely to be more an exercise in bringing together 
a consolidated policy statement, rather than any new policy. 
 
ENHANCING BUSINESS AND COMMUNITY SECTOR PARTNERSHIPS 
 
On the 19 November, 1997 the Prime Minister announced measures to improve links between the 
community sector and corporate Australia.42
 
 The Prime Minister appears to have in mind a broad 
definition of the community sector including welfare service delivery as well as sporting and 
cultural pursuits. The Minister for Family Services, Warwick Smith is to progress the initiative. 
The Prime Minister has decided to: 
 
1. Convene a round table of business and community leaders to develop specific strategies to 
improve community sector partnerships; 
 
2. Initiate Prime Ministerial awards in recognition of business and individual philanthropy; 
 
3. An examination of ways to improve philanthropic recognition, to educate Australians about 
philanthropy and enhance links between the business and community sectors. 
 
A similar style of initiative was undertaken by President Clinton in April last year under the 
banner of a Volunteer Summit. The agreed goal of the summit is to improve the lives of at least 2 
million of America s poor children by the year 2000. Previous to this initiative was the Points of 
Light Project established by President Bush where each day during his Presidency someone was 
honoured for their voluntary endeavours. 
 
The Prime Minister s initiative has yet to fully evolve, but it will be worth monitoring. 
 
Conclusion 
 
The pace of legal and regulatory reform over this and coming years is substantial. Even the 
attempts to simplify the law gives rise to further complexities as has been illustrated in several 
parts of this paper. The nonprofit manager and boards are faced with an increasing demand of 
                                                 
42 Press Release of the Prime Minister dated 19 November, 1997. Available at 
<http://www.pm.gov.au/pm/media/>. 
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absorbing and reacting to new technical knowledge. All this is occurring in an era where 
volunteer board members are facing what is now termed Αtime poverty≅. It presents the 
nonprofit sector with another challenge it must meet in order to survive and prosper. 
